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To:    
 

Mayor and Village Council 

Through: 
 
From: 

Seth Lawless, Village Manager 
 
Jenna Lane, Planner 
 

Date: 
 

March 15, 2018 

SUBJECT: 
 

APPLICATION FOR ADMINISTRATIVE RELIEF (PLAR20170144) 
FOR CLOCK WISE . COM CORP AND JOHN F. MYERS 

 
Background: 
Clock Wise . Com Corp and John F. Myers (the “Property Owners / Applicants”) has applied to 
the Village Council of Islamorada, Village of Islands (the “Village Council”) for Administrative 
Relief pursuant to Section 30-477 of the Code of Ordinances (the “Code”) of Islamorada, Village 
of Islands, Florida (the “Village”). Island Construction Management, Inc. is acting as the agent 
(the “Agent”) on behalf of the Applicants. Code Section 30-477 requires that a public hearing be 
held, during which the Village Council shall consider all evidence presented regarding the 
Application, and shall follow the procedures, standards and criteria found within Code Sections 

30-552 and 30-553, “Beneficial Use.” The burden 
of proof shall be on the Applicants. 
 
The subject property (the “Property”) is located at 
86600 Overseas Highway and legally described in 
Exhibit “A” of the proposed Resolution 
(Attachment A). The Application was entered into 
the Building Permit Allocation System (the 
“BPAS”) on May 6, 2013. The Application has 
been considered in four (4) consecutive annual 
allocation periods and has failed to receive an 
allocation award. At the close of Quarter 1 of 
2018 the Application was ranked 54rd with 
negative nine (-9) points. Pursuant to the 
requirements set forth in Code Section 30-477(a), 
the Applicants were eligible to apply for 
Administrative Relief between 12:01 PM on July 
31, 2017 and 12:00 PM on November 31, 2017. 
The Applicants submitted the Application for 
Administrative Relief on August 14, 2017 
(Attachment B). On January 18, 2018, a public 

Council Communication 
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hearing was held by the Village Council to consider the Application which resulted in 
Councilman Mike Forster motioning to table the item to no more than 180 days from January 18, 
2018. Councilman Jim Mooney seconded the motion. Council voted, and the motion passed 4-1 
with Vice Mayor Deb Gillis voting in opposition.  
  
Analysis: 
Pursuant to Code Section 30-553, when considering an application for relief, the Village Council 
shall consider the following factors, in addition to those guidelines within the comprehensive 
plan.  
 
(1)   Whether the comprehensive plan or land development regulations in effect at the time 
of the filing of the beneficial use application are rationally related to a legitimate 
government interest. 
 
The Comprehensive Plan of Islamorada, Village of Islands (the “Village”) dictates through 
Policy 1-2.3.1 Residential Conservation (RC) that:  
 

“Areas designated Residential Conservation (RC) on the Future Land Use Map 
shall allow residential uses at a maximum density of one (1) single family 
residential unit per four (4) acres. This designation is intended to balance the 
protection of environmentally sensitive land, (by providing a buffer to protect 
large parcels of more environmentally sensitive lands from the encroachment of 
development), wildlife corridors and transition zones, and areas suitable for re-
vegetation, with the protection of the property rights of the owners. On sites 
designated RC, no more than one (1) unit shall be established per platted lots or 
parcels identified as Disturbed with Exotics on the Village habitat maps and 
containing no tropical hardwood hammock. Substandard lots of less than four (4) 
acres in size which are contiguous an in common ownership shall be assembled in 
order to meet the density standards of this policy. Notwithstanding the density 
limitation, a caretaker’s unit may be developed as an accessory use on a 
conforming parcel, if found to be consistent with the Village’s environmental 
regulations. Such units shall be permitted pursuant to the requirements of the 
Village’s Building Permit Allocation System, only as affordable housing. Criteria 
established in the Land Development Regulations shall include restrictions on 
size and location so as to not require clearing of additional land. Within RC, 
properties are generally suitable as sender sites for transfers of development 
rights, but may also be receiver sites from C and RC parcels, if needed to achieve 
the acreage required to construct a maximum of one (1) unit on the receiver 
parcel(s), or for the addition of a caretaker’s cottage. The Village may develop an 
incentive program to extinguish the development rights from RC properties. The 
RC future land use designation shall allow home occupation having no 
environmental impact, in accordance with provisions to be established within the 
Land Development Regulations.”  

 
Code Section 30-682 “Native residential (NR) zoning district” dictates the Land Development 
Regulations (LDRs) affecting the property, and states that the purpose and intent of the NR 
zoning district: “…is provide the highest degree of protection for large residential tracts 
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supporting or having the potential for restoration of high and moderate quality hammock, 
wetlands, beach or berm, to ensure the perpetuation of species reliant upon native habitat.”  
 
The Applicants assert “The regulations in effect at the time of filing do ___ [sic] interest to the 
Village by adversely affect reasonable development of the property. I am applying for the right 
to build a home.”  
 
The Applicants have not contended that either the Comprehensive Plan or Land Development 
Regulations in effect at this time are not rationally related to a legitimate government interest. 
Both the Comprehensive Plan and Land Development Regulations in effect are rationally related 
to a number of legitimate government interests, as outlined in the Village’s Comprehensive Plan 
and Principles for Guiding Development in the Florida Keys Area of Critical State Concern [F.S. 
380.0552(7)]. The State Land Planning Agency (the Florida Department of Economic 
Opportunity or “DEO”) has confirmed this through the approval of the Village’s Comprehensive 
Plan and Land Development Regulations. 

 
(2)   Whether the comprehensive plan or land development regulations in effect at the time 
of the filing of the beneficial use application deny all reasonable economic use of the parcel 
of real property. 
 
The Applicants state: “Yes. It seems reasonable to request the right to build a SFR and accessory 
structures according to Code.”  
 
At the time of the filing, the Application currently has a score of negative nine (-9) points. Staff 
estimates that if the application were to remain in the BPAS then the Applicants may be required 
to wait in excess of five years to receive an allocation award.  
 
(3)   Relevant parcel. 
a.   Platted lots: If an applicant owns more than one platted lot, a question may exist as to 
whether more than one of the applicant's platted lots should be considered together as one 
parcel for the beneficial use determination. In determining the relevant parcel, the village 
council should focus on "the parcel as a whole" and not on particular segments or portions 
of the parcel. The village council shall consider three factors to determine whether 
individual platted lots should be combined and considered as one parcel for the purpose of 
the beneficial use determination: 
 

1. The "physical contiguity" of the lots; 
 

2. The "unity of ownership" of the lots (i.e., does the applicant own all of the lots in 
question); 

  
3.   The "unity of use" between the lots, i.e., platted urban lots should generally be 
considered as separate uses, but can be combined for purposes of a beneficial use 
determination if the lots are part of a larger property, based on an analysis of the 
following factors, which must be applied to the particular facts and circumstances on a 
case-by-case basis: 

 
i. Was it the intent of the landowner to use the lots for a single use? 
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ii. What is the suitability of the lots for a single or separate use versus a 
combined use? 

iii. Are the lots dependent on each other for the ability to have a single use? 
iv. Is there a reasonable economic use of the lots if unified? 
v. What is the current zoning of each lot?  
vi. What is the physical size and appearance of the lots and how are adjacent 

properties used or developed? 
vii. What is the actual current use of the lots? 
viii. What is the possibility of the lots being used together in the next ten years? 

 
Factor (3)a. is not applicable to the Property.  
 

b.   The village council shall not consider anything less than a platted lot to be the parcel 
of real property.  

 
The Property meets density for the Native Residential (NR) zoning district.  
 
(4)   Once the relevant parcel is determined, the village council must analyze the following 
factors for that parcel: 
 
a.   The economic impact of the regulation on the parcel; and 
 
Due to the scoring and ranking system implemented in the BPAS, the Code has effectively 
rendered the construction of a single-family home on the Property not possible for the previous 
four (4) years.  
 
b.   The extent to which the regulation has interfered with the applicant's investment-
backed expectations for the parcel, including any relevant factors such as: 

 
1.   The history of the parcel (i.e., When was it purchased? How much land was 
purchased? Where was the parcel located? What was the nature of title? What was the 
natural character of the land and how was it initially used?); 
 
The Property was purchased via Warranty Deed in April 2016 for $1,000,000 and is currently 
undeveloped. The Property is vegetated with high quality hammock, wetlands, and 
buttonwood association.  
 
2. The history of the development of the parcel (i.e., What was built on the parcel and 
by whom? How was it subdivided and to whom, when and at what price was it sold? 
What plats were applied for or approved? What infrastructure is in place?); 

 
The Property has never been built on or been legally platted.  It also contains an access 
easement, described in the figure below. 
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Infrastructure in place to serve the Property includes access from Overseas Highway, 
electricity and potable water.    
 
3.   The history of zoning and regulation (i.e., How and when was the parcel classified? 
How was the use proscribed? What changes in classifications occurred?); 
 
After 1963 but prior to 1986, the Property was zoned GU, “General – Interim District” which 
permitted the development of single family dwelling with customary accessory uses. 
 
After the effective date of the 1986 Monroe County Comprehensive Plan, the Property was 
zoned as Sub Urban Residential (SR), Native Area (NA), and Sub Urban Commercial (SC).  
SR and NA permitted detached residential dwellings, along with accessory structures; Sub 
Urban Commercial zoning district did not permit single family detached dwelling units. 
Since 2002, the Property has been zoned Native Residential (NR), which permits the 
development of one (1) single-family dwelling unit and accessory uses and structures per 
four (4) acres with a minimum lot size of one (1) acre.   
 
4.   How development changed when title was passed; 
 
The Property has remained undeveloped since it was purchased by the Applicants.  
 
5.   What is the present nature and extent of the use of the parcel; 
 
Presently, the Property is undeveloped but satisfies minimum lot size and density 
requirements for the Native Residential (NR) zoning district in which it is located.  
 
6.   What were the reasonable expectations of the landowner under Florida common 
law; 
 
The common law standard is based on the reasonable expectation of the landowner for the 
development of the land, as it was acquired, when it was acquired. The owner must show the 
elimination of either all or substantially all economic use of the property. Whether an owner 
has been deprived of all or substantially all economic use of his property must be determined 
on an individual basis and includes consideration of factors which may include: 
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1. Whether there is a physical invasion of the property.  
2. The degree to which there is a diminution in value of the property. Or stated 

another way, whether the regulation precludes all economically reasonable use of 
the property. 

3. Whether the regulation confers a public benefit or prevents a public harm.  
4. Whether the regulation promotes the health, safety, welfare, or morals of the 

public.  
5. Whether the regulation is arbitrarily and capriciously applied.  
6. The extent to which the regulation curtails investment-backed expectations.  

 
In this evaluation process, balancing does not always mean that more favorable 
considerations would outweigh less unfavorable considerations. There is no set value 
assigned to any individual factor. In the instant case, the Applicants originally purchased the 
Property, which has remained undeveloped. Under common law, evaluation of the factors 
should be made as they apply to the Property.  
 
Here, there has been no physical invasion of the Property. The assessed value of the Property, 
per the Monroe County Property Appraiser, is as follows: 
 

Year Total Assessed 
Value 

1999 $40,933 
2002 $40,933 
2009 $40,933 
2012 $40,933 
2017 $40,933 

 
The Comprehensive Plan regulations confer a public benefit by maintaining the character of 
the area and preserving the density of the area. These regulations promote the health, safety, 
and welfare of the public by providing stability and preserving the natural conditions found 
in these areas. The regulations have been uniformly applied and there has been no arbitrary 
or capricious government action.  
 
Given that the Property has been undeveloped since its purchase by the Applicants, there is 
nothing to indicate that the owner had any investment-backed expectations when the Property 
was purchased other than the existing BPAS application.  
 
7.   What were the reasonable expectations of the neighboring landowners under 
Florida common law; 
 
Neighboring landowners have the reasonable expectation that the land surrounding them will 
be developed in character with the existing development and land use and zoning regulations. 
The Property is currently undeveloped. It is reasonable to assume that the neighboring 
landowners could expect the development of a single-family dwelling but only after 
demonstration of compliance with applicable regulations and the required allocation through 
the BPAS.  
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8.   What was the diminution in the investment-backed expectations of the landowner, if 
any, after passage of the regulation; and 
 
The assessed value of the Property in 1999 was $40,933. In 2002, following the passage of 
the regulation, the property value remained at $40,933. and existed at this value through 
2017. The Village’s BPAS regulations were in effect at the time the agent submitted the 
application into the BPAS and when the Applicant purchased the Property and do not result 
in a diminution in the investment-backed expectation of the Applicants. Furthermore, prior to 
the adoption of the regulation, the Property was within the jurisdictional boundaries of 
Monroe County and was subject to the County’s Rate of Growth Ordinance (ROGO).  
 
9.   What was the appraised fair market value of the parcel immediately before and 
immediately after the effective date of the regulation? 
 
The total assessed value of the Property in 1999 was $40,933. In 2002, following the passage 
of the regulation, the Property value remained at $40,933. In 2004, the Property value was 
still $40,933 and remained at this value through 2017.  
 

Additional Information provided by the Applicants: 
o The Applicants have complied with all requirements of the Building Permit Allocation 

System (BPAS). 
o The BPAS application has not been withdrawn at any time.  
o The Applicants have not applied for a deferral.  
o The Applicants, as stated in the Application, are seeking an allocation award.  

 
Remedies offered under Code Section 30-477(f): At the conclusion of the public hearing, the 
village council may take any or a combination of the following actions:   

(1) Grant the applicant an allocation award for all or part of the allocation requested in the 
next succeeding allocation period or extended pro rata over several succeeding allocation 
periods. 

(2) Offer to purchase the property at its fair market value. 
(3) Suggest such other relief as may be necessary and appropriate. 

 
The Village currently has thirty-five (35) allocations available for administrative relief. 
 
Budget Impact: 
The budget impact would be determined by the action of the Village Council.   
 
Staff Impact: 
The staff impact would be determined by the action of the Village Council. 
 
Recommendation: It is recommended that the Village Council consider the evidence presented 
and determine which of the available options or combination thereof is preferred and adopt the 
proposed Resolution (Attachment A).  
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RESOLUTION NO.  

 
A RESOLUTION OF THE VILLAGE COUNCIL OF 
ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA, 
CONSIDERING THE REQUEST BY CLOCK WISE . COM 
CORP AND JOHN F. MYERS FOR ADMINISTRATIVE 
RELIEF FROM THE VILLAGE BUILDING PERMIT 
ALLOCATION SYSTEM (BPAS) FOR PROPERTY 
LOCATED AT 86600 OVERSEAS HIGHWAY, 
PLANTATION KEY, AS LEGALLY DESCRIBED IN 
EXHIBIT “A”; AND PROVIDING FOR AN EFFECTIVE 
DATE 

 
  

WHEREAS, pursuant to Chapter 30, Article IV, Division 11 “Building Permit 

Allocation System,” Section 30-477 “Administrative Relief,” of the Code of Ordinances of 

Islamorada, Village of Islands (the “Village”), Clock Wise . Com and John F. Myers (the 

“Property Owners” / “Applicants”) have applied to the Village Council of Islamorada, Village of 

Islands, Florida (the “Village Council”) for administrative relief from the Building Permit 

Allocation System (the “BPAS”) for property located at 86600 Overseas Highway, Plantation Key at 

approximately Mile Marker 86, as legally described in Exhibit “A”, and  

 WHEREAS, on March 15, 2018, a duly noticed public hearing was held by the Village 

Council to consider the application for administrative relief; and 

WHEREAS, following the public hearing, upon review and examination of the record, 

the Village Council finds that pursuant to the requirements of the Village Code and existing case 

law, the Application possesses a beneficial use providing economic benefit to the Applicant. 

 NOW, THEREFORE, BE IT RESOLVED BY THE VILLAGE COUNCIL OF 

ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA: 
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Section 1. Findings.   

The Village Council, having considered the testimony and evidence presented by all 

parties, including the Applicant, does hereby find and determine that: 

(1) The hearing was properly noticed, the Application and the supporting documents 

and materials were properly before the Village Council for consideration, and all interested 

parties concerned in the matter were given opportunity to be heard. 

 (2) The Application, based on the evaluation [DOES / DOES NOT] meet the 

standards set forth in Sections 30-477 and 30-553 of the Village Code to require remedial action 

to provide for administrative relief [specific relief to be inserted based upon Council Action, if 

any] from the BPAS.   

Section 2. Conclusions of Law. 

 (1) That granting of the Application is consistent with the Village Code and will not 

be detrimental to the community as a whole. 

 (2)  That in rendering its decision as reflected in this Resolution, the Village Council 
has: 
  (a) Accorded procedural due process; 
  (b) Observed the essential requirements of the law; and 
  (c) Supported its decision by competent substantial evidence of record. 
 
 (3) Approval of administrative relief is hereby [GRANTED / DENIED]. 

Section 3. Effective Date. 

 This Resolution shall not take effect until after both thirty (30) days following the date it is 

filed with the Village Clerk, during which time the Request herein shall be subject to appeal as 

provided in the Code; and following the thirty (30) days, this Resolution shall not be effective or 

acted upon by the Owner until forty-five (45) days following the rendition to the Florida 

Department of Economic Opportunity (“DEO”), pursuant to Chapter 73C-44.002 of the Florida 
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Administrative Code.  During those forty-five (45) days, the DEO may appeal this Ordinance to the 

Florida Land and Water Adjudicatory Commission, and that such an appeal stays the effectiveness 

of this Resolution until the appeal is resolved by agreement or order. 

 
Motion to adopt by_________, second by _________. 
 
FINAL VOTE AT ADOPTION  
VILLAGE COUNCIL OF ISLAMORADA, VILLAGE OF ISLANDS: 
 
Mayor Chris Sante              ____ 

Vice Mayor Deb Gillis  ____ 

Councilman Mike Forster  ____  

Councilwoman Cheryl Meads ____ 

Councilman James Mooney  ____ 

 
PASSED AND ADOPTED THIS____ DAY OF ______________, 2018. 
 
 
             
       CHRIS SANTE, MAYOR 
 
ATTEST: 
 
      
KELLY TOTH, VILLAGE CLERK 
 
APPROVED AS TO FORM AND LEGALITY  
FOR THE USE AND BENEFIT OF  
ISLAMORADA, VILLAGE OF ISLANDS ONLY 
 
 
        
ROGET V. BRYAN, VILLAGE ATTORNEY 
 
This Resolution was filed in the Office of the Village Clerk of this ____ day of __________, 
2018. 
 
       ________________________________ 
       Kelly Toth, Village Clerk 

 





  Exhibit “A” 
 

Legal Description 

 





Jenna Lane
Text Box
Attachment B
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